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A. Transnational Legal Problems in International Sale
of Goods Transactions.
The growing quality and quantity of today's inter-
national sales of goods activities is unquestionably influ-
ential and vital to the shaping of current national econo-
mies throughout the world. Differences in comparative advan-
tages on production and marketing potentials among different
countries have driven each country to specialize themselves
in producing, manufacturing, and eventually, importing or
exporting specific products in which other countries have
advantages or disadvantages 1). Furthermore, supported by
rapid and steady progress in transportation and communica-
tion technologies, the international traffic of goods has
played a key role in the shaping of today global economic
management and order.
Globally, the atmosphere described above also reflects
itself in both national legal systems and international
law. Various national legal systems, each developed within
different societal, political and economlC traditions and
built to serve different and even divergent, national inter-
ests, have engaged each other in transnational relations.
Consequently, the traditional international law purpose of
harmonizing such transnational relations under the principle
1
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of peaceful co-existence was proven to be ineffective to
solve current economic problems 2). Divergent national
interests and different types and intensities of developmen-
tal problems have, inevitably, lead the international
community to use different perspective toward the function
and purpose of the traditional international law. Some new
values have been stressed in international law to serve as
new principles in international relations, such as the
principle of justice, solidarity and, in particular, the
principle of co-operation 3)
As far as technical, operational, and legal matters are
concerned, it is apparent that the primary objectives of
such dynamic and fundamental development in international
law is to create international uniformity, legal certainty
and, eventually, simplicity in regulating issues and resolv-
ing problems arising out of transnational interrelations
among different various subjects of modern international
law 4). This is particularly obvious in the field of inter-
national trade and business which operate mainly within
complex and intertwining interrelations between individuals
or private entities from various states, not to mention the
intervening national government policies that have to be
taken into consideration.
In addition to the field of international sales of
goods, however, some important efforts to establish univer-
sal rules have been carried out with significant success,
particularly with the adoption of various of multilateral
3
conventions on various legal issues 5). There were some
doubts, however, whether these ~international rules" will
always be as effective as they are supposed to be, especial-
ly in cases involving such governmental interests. Moreover,
how far should private parties, endowed with their freedom
to contract, consider their own respective national laws and
policies in their private engagements? Are there, and should
there be certain limitations imposed on their autonomy,
which, in turn, could affect the whole mechanism of free
global trade and economy? From these questions we will also
arrive at the question of whether domestic (private interna-
tional) law systems would be able to be fully functional, or
should they yield to the growing rules of public interna-
tional law. In the subsequent chapters of this paper the
questions set forth above will be further elaborated, but
only within the context of the international sale of goods
transactions.
B. Choice of Law Problems in International Sale of
Goods Contracts
It is common to all major legal traditions that
the existence of an agreement is characterized by the fact
that the parties had reach a mutual consent on particular
issues. In sales transactions this agreement is usually
signified by the seller's consent to sell and the buyer's
consent to purchase particular goods 6), under an agreed set
of terms that include, ~ the price and quantity of the




usually reached whenever an offer from one party (the offer-
the counter-offeror) is accepted by the other party 7).
Although the aforementioned elements will naturally
the facts that:
whose places of business are located in different
to be effected in a country different from the state
that those
10).,
that took place in different countries.
In practice, it is not uncommon, however,
countries
been effected through the acts of offer and acceptance
where the contract is concluded;
country to another country, or the delivery of which is
govern their contract, wholly or partially;
consented to choose the law of a particular country to
apply to either domestic or international sales of goods
transactions 8), issues that relates to choice of law ques-
volve a possible application of the different laws of
tions will only arise due to certain "international
ele ments" that exist within such sales contracts 9). Any
various countries can, virtually, be seen as a "foreign
factual occurrence surrounding a sales contract which in-
element". and, in most cases, such elements originated from
facts are present and intertwined to each other within a
(4) the formation and the conclusion of the contract has
(1). under their freedom to contract, the parties have
(2). the sales transaction is concluded between parties
(3). the transaction involves goods to be shipped from one
5
single transaction. For instance, the parties whose places
of business are located in different countries, might have
agreed to submit their contract to a third law, different
from their own respective national laws 11).
It is important to note, at this point, that an inter-
national sales of goods transaction normally involves more
than merely a single sales contract between the seller and
the buyer. The sales agreement itself only represents an
element of a more complex set of subsequent legal relations
that involve parties other than the initial seller and
buyer. The sales contract is considered essential simply
because without it as the underlying relationship the whole
major transactions usually made subsequent to an inter-
national sales contract include, for instance
a. transactions relating to the shipment of the goods;
b. the financing arrangement of the purchased goods;
c. insurance of goods against risks of loss or damage
while they were shipped to the predetermined destina-
tion.
Of course, from a national legal point of view, such inter-
national transactions usually fall within the domain of
private international law 12).
Foreign elements present in these kind of transac-
tions, such as various places of business of the parties,
foreign country where goods are located, transnational
transportation of the goods, are the main factors that
Otherinternational sales transaction will be non-existent.
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indicate to a court that it must determine whether or not it
is faced with a private international law issue 13), and
whether, as a consequence, it has to utilize particular
methods and rules to determine the applicable law to resolve
the issue before it. Some relevant problems that may arise
with respect to the court's determinations are the follow-
ing:
how far can the principle of party autonomy enable the
parties to choose the applicable law to govern their
contract;
when should a court's decision in disregarding such
choice of law clauses and, instead, applying its own
law, be justified;
how should a court decide contractual cases in the
absence of effective choice of law by the parties;
should a court, in such cases, place itself as a neu-
tral or disinterested forum and decide a case accord-
ingly, or does it have to invoke its local or domestic
governmental interests.
Under the early rule of locus re~it actum, determina-
tion on the applicable law and on other issues that relates
to a contract was done by resorting to a single "connecting
factor", namely the place of contracting (locus contractus)
whose law would be applied to govern all matters in a con-
tract. Influenced by, among others things, the ever growing
expansion in international trade, more appropriate and
7
international organizations to set international standard of
c
illus-
either on contractual or oninternational settings, and,
realistic rules and principles to be applied in resolving
such international transactions were eventually de-
veloped 14). The place of contracting has since been treated
as one possible contact to be evaluated with other connect-
ing factors, such as the place of performance, places of
business, and domicile or nationality of the parties. Under
such circumstances, the issue is no longer focused on the
place of contracting as such. Instead, consideration should
be given to the problem of determining the place where a
contract is factually and legally localized, taking all
factors and elements surrounding it into account.
Unfortunately, due to different rules and approaches
utilized in various domestic private international law
systems, be it within a national court system or in real
trends towards the development of universal rules are
trated by the ever growing number of international
agreements either between states or under the auspices of
other legal subjects, such disparities are more often an
obstacle to efforts expended to promoting predictability and
uniformity in international trade and other economic rela-
tions. It has also been these disparities and the resulting
difficulties that initially spurred efforts by states law to
develop universal rules and regulations on matters which
previously belonged to the domain of national systems of
conflict of laws or private international law 15). These
-------------------------
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conduct to be applied in non-state transnational relation-
ships 16). However, at least from a theoretical angle, it is
still questionable whether recognition of such international
rules will bring assurance that all problems concerning
choice of law, and other technical aspects of international
sales transactions that involve two or more legal systems,
will be resolved. In any case, consistent with the current
development in international economic relations in which
uniformity of conduct and predictability of results has
become of paramount importance, it seems rather unrealistic
to keep on insisting that disputes arising from interna-
tional trade and economic practices should exclusively come
within the scope of the private international law systems
of one or another countries.
While focusing on choice of law issues that might arise
from the creation of rights and obligations in international
sale of goods contracts, and how the probable conflicts
therefrom might be avoided, it is also necessary that this
study examine public international law theories and prac-
tices relevant to the problem. Although it is clear that the
author of this paper supports efforts to build a unified, or
at least, a harmonized system of international trade, fur-
ther inquiry is necessary as whether the current interna-
tional legal machinery has sufficiently provided the tool to
achieve that objective. This matter and certain possible
solutions to current problems will be discussed in the third
chapter of this paper.
9
ENDNOTES
(1) Basically, this process of exchange of goods is based
on the law of comparative advantage where each country can
produce one particular commodity less expensively than it
can be produced in other particular country so that each
will have an advantage in the production of one particular
commodity and disadvantage in the production of other
product. See ~enerally, KINDLEBERGER, International Econo-
mics (1976).
(2) For further discussion, see VERWEY, The United Nations
and the Least Developed Countries:An Exploration in the Grey
Zones of International Law, in JERZY MAKARCZYK (ed.), Essays
in International Law in Honour of Judge Manfred Lachs
(1984), at 561.
(3) See FRIEDMANN, The Chan~in~ Structure of International
Law (1964), pp. 60,61j see also STARKE, Introduction to
International Law (1984), pp. 359 et seQ.
(4) It was stated that "... [a] subject of modern interna-
tional law is considered to be an entity capable of
possessing international rights and duties and endowed with
the capacity to take certain types of action on the
international plane"j See, HENKIN et aI, INTERNATIONAL LAW,
CASES AND MATERIAL (1987), p.228. International subject,
under this definition, may then refers to any entity which,
depending on various context, satisfy the above qualities.
(5) Numerous efforts have been given to put various matters
into international convention ,~, in subjects such as the
taking of evidence abroad in civil or commercial matters,
settlement of investment and trade disputes, controlling
restrictive business practices, protection of foreign
property against nationalization and expropriations.
(6) In international sales of goods transactions, the
definition of "goods" can raise some theoretical conflictual
problems, particularly, because different laws can have
different meaning and different scope of application of the
term. This matter will be discussed further in its relation
to the United Nations Convention on Contracts of Interna-
(7) Based on the common law "mirror image rule" alteration
made by an offeree on the original offer could constitute a
counter-offer and a contract would not have been created
until the original offeror assent to the proposed altera-
tion, either by acceptance or by performance. See ~enerally,
ROHWER & COE, 1980 Vienna Convention, in CAMPBELL & ROHWER
10
(15) With the development of the new transnational law of
international trade or lex mercatoria, however, private
In purely domestic setting such validity test should be
accomplished in accordance with the domestic law. In the
United States, where the Uniform Commercial Code is adopted
by all the States (except Louisiana) such test would be
accomplished according to the law of the forum. See ~eneral-lY CRAMTON, CURRIE, & KAY, Conflict of Laws (1987).





(9) This notion is based on the concept that private inter-
national law, or conflict of laws, is that branch of law
that generally comes into operation whenever a court is
seized with a case containing foreign elements, and hence,
raising the probable question of what law should be applied,
which court has legitimate jurisdiction over the case, and,
eventually, how far is the court obliged to recognize and
enforce foreign judgments. See ~enerally CHESHIRE, Private
International Law (1974).
(10) In fact, under Article 1(1) of the United Nations
Convention on Contracts for the International Sales of Goods
(Vienna 1980), a sales transaction bears its international
character only because .the parties have places of business
in different (contracting) states, Discussed further in
chapter III, infra, p 53.
(11) This will also be the case if the parties agreed to
submit their contract to be governed by a particular inter-
national formal instrument (treaty or convention), such as
the UN Convention on Contract of International Sales of
Goods.
(12) Conflict of laws, according to Professor R.H. Graveson,
is: "...that branch of law which deals with cases in which
some relevant fact has a connection with another system of
law ... and may ... raise a question as to the application
of one's own or the appropriate alternative (usually for-
eign) law to the determination of the issues, ". See
GRAVESON, Conflict of Laws (1974), p.3.
(13) Usually referred to as the 'primary function' of con-
necting factors.
(14) In cases where the parties meet physically to each
other the theory is usually clear, that the place where the
parties meet and conclude the contract will become the locus
contractus. But, whether substantial connection between that
place and the transaction should exist or not, is another
matter.
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international law issues arising from international sale of
goods transactions are expected to decrease. See HORN &
SCHMITHOFF (eds.), The Transnational Law of International
Commercial Transactions (1982), pp. 21, 22; But see ~eneral-
lx, KEITH HIGHET, The Eni~ma of the Lex Mercatoria, 63
TUL.L.REV. 613 (1988).
(16) See. e.~. The United Nations Convention on the Carriage
of Goods by Sea (1978), The U.N. Convention on Contracts for
the International Sales of Goods (1980), and other related
draft conventions which are expected to receive wide accept-
ance in the near future, such as, the draft conventions on
The Applicable Law to Contracts for the International Sales
of Goods (1985), or The International Bills of Exchange and
International Promissory Notes (1987); See also, Incoterms
(ICC Pub. No. 350, 1980) or The Uniform Customs and Prac-
tices for Documentary Credits (ICC Pub. No. 400, 1983 Rev.).
********************
II. CHOICE OF LAW ISSUES IN INTERNATIONAL SALE OF GOODS
CONTRACTS
A. Introduction
The predominant feature of contracts, as they are
distinguished from other types of legal transactions, is
that they are basically created under the autonomous will of
the parties to bargain over and to agree upon the terms of
their rights and obligations. Accordingly, the policy behind
the general law of contracts has been to protect the parties
legitimate expectations and, thus, to a certain degree, to
maintaining predictability of results.
This policy has also been prevailing within the realm
of conflict of laws or private international law on con-
tracts that deals with transactions containing foreign
elements or having specific connection to the laws other
that than the lex fori. Within this context, party autonomy
is usually associated to the intention of the parties to
choose the governing law for their contract, thus adding to
the scope of the protection of parties' expectations the
avoidance of fundamental unfairness to the parties, if such
chosen law is not applied. However, it will be rather mis-
leading to see the issue of party autonomy to choose the
governing law as the sole concern of conflict of laws on
contracts. Such an issue represents only a part, however
12
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accommodate most of the highlighted features of various
degree, retaining uniformity of results, predictability, and
simplicity are maintained. Initially they were also the
major objectives promoted in the traditional approach. On
the other hand, the 2nd Restatement also offers considerable
amount of flexibility by refraining from the use of rigid
and encompassing conflict rules or single connecting factors
to "localize" a transaction. By introducing several connect-
ing factors and general choice of law policy to be consid-
ered in choice of law decision making, mechanical applica-
tions of such rules are greatly lessened in the 2nd Restate-
To a certain
This flexibility, to a certain extent doesment approach.
law principles in resolving conflict cases.
important it maybe, of a broader issue, namely, how to
determine the proper law of the contract regardless of the
fact that;jthe parties have, expressly or by implication,
chosen the applicable law to govern their contract. Various
doctrines and approaches have emerged on the matter, within
the Civil Law 1) and in the Common Law 2) traditions.
As far as contractual issues are concerned and, perhaps
to a certain extent, enhanced by some other prior modern
theories, the approach of the Second Restatement on Conflict
of laws 3) (hereinafter, the 2nd Restatement) offers the
best compromise solution for the ongoing search in American
conflict of laws approaches for a more "balanced system" of
conflict of laws. On one hand, the 2nd Restatement provides
courts with a set of guidelines to be used as the choice of
14
modern doctrines that have been highly critical to such
rigid single-rule approach.
Secti~ 6 of the 2nd Restatement sets out the general
choice of law policies to be considered by a court in deter-
mining the applicable law, in the absence of any constitu-
tional or domestic statutory restrictions on choice of law
issues. In light of these policies, a court should localize
the place with which an issue has the most significant
relationship, and accordingly, apply the substantive law of
that place to govern the issue presented. Thus, the core of
the 2nd Restatement approach lies in the concept of "the
most significant relationship" which appear in most of the
2nd Restatement's sections, either as a residuary provision
to be used when other methods fail 4), or as a limitation on
party autonomy to choose the applicable law in contractual
issues.
Some commentator perceived this concept as a direct
descendant of the "center of gravity" theory 5) where a
court look at the place which has "the most significant
contacts with the matter in dispute ..." 6). While this
notion may be true, at least from a historical perspective,
a conceptual significance does exist within the 2nd Restate-
ment approach, that is, that the state with the most signif-
icant relationship is determined by examining a list of
connecting factors with the issue at hand, in light of
ascertained general choice of law policies. The list alter-
nates from one substantive issue to another and the relative
15
face difficulties if confronted with cases where the con-
that this concept bears some resemblances to the "most real
as
over a
The most criticized aspect of
respect to each issue in a case. Just because, to a certain
,
extent, thi£)test may lead a court to resort to ad hoc
importance of each of these factors must be determined with
At first glance, one might also have the impression
decision making in "localizing" the transaction, that does
not mean that it may do so in an arbitrary manner 7).
the law applicable to a contract as a unity, this theory
indicate which connection is to be considered as "real",
make such determination, i.e. by grouping of contacts, and,
places, so that a court has to, perhaps in arbitrary and
connection" theory developed under English conflicts theo-
ries 8). A closer analysis will reveal, however, that the
English concept has always been directed toward the determi-
nation of a single proper law 9) that will prevail
unrealistic fashion, tip the balance towards one of those
places 12). Additionally, by referring to the proper law
necting factors are evenly distributed among different
legal transaction as a whole.
and, in its practical use, it has its difficulties in iden-
the English approach has always been the method it used to
tifying the appropriate connecting factors to be used to
establish such connection 11). Furthermore, it will also
ultimately, determining the place where such contacts are
most densely grouped as the "seat" of the transaction 10)
Initially, the "most real connection" theory has failed to
16
Restatement as a framework.
issues which to be subjected to different laws
All contact points should be evaluated in
§ 186 of the 2nd Restatement reflects the
a. Express Choice of Law Stipulation
avoids the possibility to split a transaction into separate
lize such "counting of physical contacts". Therefore it is
weighing" approach. Its provisions designed to deal with
The 2nd Restatement, on the other hand, does not uti-
specific issues should, again, be interpreted in light of
also incorrect to assume that it is simply a "contacts
Although in many instances other approaches will be
the directives set out in § 6. Moreover, contrary to the
~
(depe9age) 13l_)
to a transaction has not been the main objective of the 2nd
English concept, determining a single proper law applicable
mentioned, discussion in this chapter will use the 2nd
accordance to their relative importance to particular sub-
stantive areas 14). Such attitude to some extent opens the
generally accepted principle of party autonomy to make an
Restatement.
B. Party Autonomy and the Proper Law of Contract
possibility of depe9age, which practice is not inconsistent
with current transnational contractual practices, particu-
larly in international loan and development assistance
agreements where the parties subject some parts of their
agreements to different laws or legal systems 15).
17
This is also true because the general law of contracts has
the main purpose of "filling in the gaps" 17)
express choice of law to govern their contract. The ques-
tions here are whether the court will recognize such express
choice of law~) the parties, and to what extent is such
choice limited. Consequently, other problems that may arise
are: what law should be applied if the parties' choice were
not recognized by the court or if the parties have not made
any express choice of law.
Basically, problems arising out of a contractual trans-
action can be divided into two separate issues, firstly
issues concerning the construction and interpretation of the
contract, which lie within the contractual capacity of the
parties and usually can be resolved by parties them-
selves 16); and secondly issues that relate to the validity
and enforceability of the contract which generally lie
beyond the parties' contractual capacities.
As far as the former issue is concerned, the effective-
ness and the range of the parties' choice of law are usually
not restricted, that is to say that a court will usually
recognize and upheld the choice of law stipulation and use
it for the purpose of defining or interpreting the terms of
a contract. Terms dealing with those kind of issues are
likely to be related to the parties expectations under the
of § 187 of the
public policy is rarely involved.
Such a view is reflected in subsection (1)
2nd Restatement which provides that :
contract, and, therefore,
18
The law of the state chosen by the parties to govern
their contractual rights and duties will be applied if the
particular issue is one what the parties could have resolved
by an explicit provision in their agreement directed to that
issue. , /
Generally speaking, this sub-section provides a means
for permitting the parties to incorporate by reference to
certain provision from foreign law into their agreement 18).
Therefore, in considering a choice of law clause in a con-
tract, a court must first determine whether under local law
the issue is or can be left to the control of the par-
ties 19)
In issues concerning validity and enforceability,
restrictions to the parties' autonomy are, however, deemed
to be necessary. There is even some theoretical doubt wheth-
er the parties are allowed to stipulate a choice of law
provision which can, eventually, validate, or invalidate,
the contract itself, bearing in mind that stipulation itself
begins to exist after the contract was validly created 20).
By requiring a substantial relation between the chosen
law and the transaction, or otherwise proving the existence
of some reasonable basis for the parties' choice, § 187
offers the best compromise to neutralize such doubt. Alter-
natively, under the concept of "the putative proper law of
contract" developed in England, the question of whether the
parties had in fact reached an agreement should be governed
by the law that will be ascertained objectively as the
proper law of contract, assuming that the contract ~n ques-
tion has been effectively created 21). Nevertheless, the
19
benefit it in a situation where in the absence of such
main reason for such limitations has been to alleviate the
With regard to
tracts usually stipulate an express choice of the applicable
contracts which usually lack certain qualities of a freely
negotiated instrument 24), International standardized con-
particularly, in conflict cases that involves adhesion
predetermination would benefit the other party. This occurs,
position from predetermining the applicable law that would
will also prevent a party with an advantageous bargaining
transactions of an interstate or international character, it
is necessary to see the idea of "the otherwise applicable
local law" as any law that bears some significant or sub-
stantial relationship to the transaction 23)
Furthermore, a restricted choice to the law of a place
that has some significant relationship with the transaction
significant fact that create a legal link between the trans-
play, and, roughly speaking, these factors may include any
action, or an aspect of it, and a state.
other circumstances, where the connecting factor come into
existence of such significant relationships? This is, among
recognized and upheld by a court, unless it does not bear
some significant or substantial relationship to the parties
or to the issues in question. How can a court determine the
ble to conclude that a choice of law stipulation should be
possibility for the parties to evade "the otherwise applica-
ble local law" q~)validity and subject their contract to a
wholly unrelated law 22). Thus, on that basis it is reasona-
20
law, so that, practically, the adhering party does not have
a real choice about the matter. Hence, such a party could
not be said to have ~xpressly agreed to such a choice. In
~_/I
practice, however, courts tend to provide protection to the
adhering party by recognizing that the choice of law stipu-
lation may be uphold, providing that it would not be unfa-
vorable to the adhering party. In other words, simple in-
equality of economic power, and lack of reciprocal negotia-
tion as such do not automatically void the choice of law
stipulation, unless the recognition of it will be detrimen-
tal to the adhering party 25).
In general, while maintaining the right of the parties
to choose the applicable law with regard to issues that go
beyond their contractual capacities, subsection (2) of § 187
of the 2nd Restatement does set forth some restrictions on
party autonomy to choose the applicable law. In this respect
the subsection provides that
(2) The law of the state chosen by the parties to govern
their contractual rights and duties will be applied,
even if the particular issue is one which the parties
could not have resolved by an explicit provision in
their agreement directed to that issue, unless either
(a) the chosen state has no substantial relation-
ship to the parties or the transaction and
there is no other reasonable basis for the
parties choice, or
(b) application of the law chosen state would be
contrary to a fundamental policy of a state
which has a materially greater interest than
the chosen state in the determination of the
particular issue and which, under the rule of
§ 188, would be the state of the applicable
law in the absence of an effective choice of
law by the parties.
21
A significant feature of the 2nd Restatement in
this respect is the use of the "reasonable basis" test to
-
It is important to notethan the one chosen by the parties.
into the fundamental policies and interests of a state other
ing a choice-of-law stipulation a court should also look
As it was mentioned before, other important feature set
forth in §. 187 of the 2nd Restatement is that in recogniz-
The parties' basis to resort to a possibly unrelated
apparently, such a test will be acceptable in international
does broaden the scope of party autonomy in contracts, and,
adherent test. At any rate, this "reasonable basis" test
mine the applicable law.
contractual practice.
law stipulation in an adhesion contract, or should a court,
basis for the parties' choice, a court should also consider
recognize the partY'~choice toward a law of the state which
,,~--_/
does not have a substantial relationship to the transac-
tion 26). But, assuming that there is such a reasonable
the possibility that one party's consent to the choice of
apply this test to determine the validity of a choice of
on such cases, persists on applying the protection-of-the-
the case, the court is empowered to invalidate the choice of
law stipulation, and accordingly use other means to deter-
law may be that they have greater familiarity with that
law 28). It is not so clear, however, whether a court may
law stipulation was procured through improper means, such as
duress, undue influence or misrepresentation 27). If this is
22
that this provision does not exclusively refer to the poli-
cies and interests of the forum, but also to that of the
state whose law would be the proper law of the contract, or
'-'I
perhaps, "the proper law~f the issue", in the absence of an
effective choice by the parties .
To a certain extent, this provision clearly indicates
the importance of governmental policies or interests that
may influence the effectiveness of a choice of law stipula-
tion. But, there is a substantial difference of objective
between this approach and that of the government interest
analysis 29) or the "lex fori" approach 30).
Different from the 2nd Restatement, and developed as an
antithesis of the rigid and mechanical application of rules
in the traditional approach, the main objective of the
interest analysis has been to promote the societal goals of
law. In choice of law decision making, the governmental
interests of each jurisdiction involved in having their law
applied should be taken into account. The ultimate goal is,
thus, to insure that a law will be applied to an issue
because in doing so a substantial societal objective sought
by the government will be achieved. And since the court is
basically obliged to apply only its own law, a party to a
contract retains the burden to prove that it is appropriate
for the court not to do so. In displacing its own law with
foreign laws, the court must then examine the policies that
the different laws seek to implement 31)
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The advancement of governmental or societal interest
may be ideal in some instances, such as in torts or marriage
and matrimonial cases. It is doubtful, however, whether that
is also the case with regarding contractual issues and~,
particularly with commercl~l transactions, where conflict
avoidance is the ultimate expectation of the parties in-
volved 32). The initial goal of contract law, as it was
mentioned before, has been to protecting such parties'
expectations as they engage in private transactions, al-
though judicial limitations on party autonomy in order to
protect individuals or to promote societal interests are
usually recognized. From this point of attitude it seems
obvious that the 2nd Restatement, at least in the field of
contracts, endorses such a harmonizing policy 33), thanks to
the general choice of law principles set out in § 6 which
provides a court with a considerable range of possibilities
in determining the decisive policy on which a choice of law
decision on the presented issue could be based.
In contrast, the interest analysis as a means of solv-
ing conflict issues seems to be incompatible with the need
to avoid conflicts in contractual transactions. From a
practical viewpoint, it would also be too difficult for any
contract drafters always to consider the balance between
private and governmental interests. As Prof. Delaume has
accurately put it 34):
Conflict avoidance and functional analysis are mutually
exclusive. The one begs for certainty, or at least
predictability of results. The other strives for high
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ideals of justice or the advancement of, as yet unde-
fined and not necessarily concordant, government inter-
ests. It leaves the ultimate answer to the discretion
of the court, which, however eager they may be to seize
this new opportunity, may nevertheless feel somewhat
safer by buttressing their decisions with considera-
tions of a more cl~sical character, including the
grouping of contac~s within the applicable legal sys-
tem.
Another important approach developed through the works
of Prof. Ehrenzweig, is the "lex fori" approach 35). The
core of the theory is based on the principle that any change
of law must be based on interpretation of the substantive
rule of the forum which a party seeks to displace. If such
an interpretation does not result in the application of the
foreign rule, the substantive rule of the forum applies as
the residuary law. This theory is based on the presumption
that there seldom exist overriding, statutory or case-law,
rules which predetermines the applicable law or the applica-
ble choice of law rules. Conflict rules are local law that
originate in the forum. Realizing that, it is admitted that
tendency to prefer to the forum law can lead to forum shop-
ping. That is why a court should be encouraged to exercise
its jurisdiction only if it has legitimate interests in
having its law applied. If it has such interests, it is a
"proper forum", and thus can apply its law as the "proper
law". Once the forum has a legitimate jurisdiction, and in
order to formulate new ('true") choice of law rules, it
should look at the policies underlying the lex fori.
Despite its complicated and, apparently circular 36)
approach, it is acknowledged in this theory that, as far as
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contractual issues are concerned, the controlling policy has
always been the presumption that, based on the principle of
party autonomy, parties are endowed with the freedom to
choose the applicable law to govern their transaction. Where
\,
such an express choice of la~As absent, in order to protect
justified expectations of the parties, the policy has been
to apply the law that would uphold the contract (the vali-
dating law 37).
Although questions on the presumption on validity
usually appears in cases where the parties intention is
inferred from their conduct, there is, however, a disturbing
question of whether such a presumption also applies to cases
where express choice of law stipulation refers to an invali-
dating law, while under other law the contract would have
been valid. § 187 of the 2nd Restatement 38) suggests that a
choice to an invalidating law should be treated as a
mutual-mistake and, therefore, the applicable law will be
determined through the use of other choice of law rules. The
rationale behind this attitude is perhaps to broaden the
scope of protection of the parties expectations, particular-
ly when they negotiated in good faith and under equal bar-
gaining position 39). This also supports the 2nd Restatement
position to treat the presumption of validity just as anoth-
er connecting factor, to be taken into account with other
factors, in determining the most significant relationship.
26
ticular issue as to which the law of particular states
the context of international sale of goods contract.
40)
alternatively, whether the contractual objectives are more
differ, and thus encourages issue-characterization; or,
plished by attempting to localize the contract or the par-
this respect is alternatively twofold. One can ask whether
Some commentators suggest that the fundamental issue In
deal with this problem here, unless it is necessary within
the contractual objectives are more likely to be accom-
The problem here is, basically, in determining the
This ch~pter has focused on problems arising
b. The Proper Law of ContTact In the Absence of
Express Choice of Law
characterization will be inevitable. We will not, however,
type of issue in question, the problem of issue-
hand. Since the creation of such connection depends on the
cient connection between a (validating) law and the issue at
factors to be taken into account in establishing a suffi-
general tendency to apply the law that will uphold the
protect justified expectations of the parties, there is the
contract
l~w. Some complications will likely to arise, however, when
absent. In this respect, it is useful to restate that in
such validly construed stipulation of the applicable law is
contractual issues, consistent with the general objective to
the express conduct of the parties to choose the applicable
out of contracts where party autonomy is realized through
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likely to be accomplished by resolving the question on
case-by-case basis with reference to policy consideration
and fairness to the parties 41).
The former approach prefers to localize the law of the
place of the most significant relationship to the issue by
using factual contacts 42) with the issue at hand or, when
appropriate, with the contract as a whole. So, in this re-
spect, the policy of protecting the justified expectations
of the parties may be served by localizing the law that was
implicatively intended to be applied or would have been
intended to be applied by the parties.
The Uniform Commercial Code deals with this problem in
a somewhat similar fashion. § 1-105 of the Code provides
that:
[W]hen a transaction bears a reasonable relation
to this State and also to another State or nation the
parties may agree that the law either of this State or
such other State or Nation shall govern the right and
duties. Failin~ such a~reement this Act applies to
transact~on bearin~ an appropriate relation to this
State 43 .
Thereby, under this section, a court (which enacted the
UCC) presented with an interstate or international sale of
goods litigation, should signify the existence of some
reasonable and appropriate relation to it. It is not so
clear I however, when does such "appropriate relat ion" exist.
The official comment to the DCC does indicate that :
"...[T]he mere fact that a suit is brought in a state does
not make it appropriate to apply the substantive law of that
/\
Istate." ; nor do th-e facts that the parties have clearly
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contracted on the basis of other law, or where the lex loci
contractus and the lex loci solutionis coincides and are
contrary to the law under the Dee of the forum 44). Thus,
while the Dee rule is clear on its notion that the forum can
apply its own (version of the Dee) law to a contract that
bears an "appropriate relation" to it, it is not clear which
facts should signify the existence of such a relation 45).
The other possibility is to use a case-by-case approach
for resolving conflictual issues, which, in fact, is more
concerned with the implementation of strong policies either
of the forum or other concerned states. It will be difficult
for a court to know the policy behind every particular law.
In practice, whenever the forum has real interest in apply-
ing its law, it can be expected that it will act according-
ly. Similarly, when another state has some real interest in
applying its law, the forum would recognize such foreign
interest, providing that it does not have greater interest
in doing so.
In contract cases, however, the policies of protecting
legitimate expectations and insuring predictability in
commercial transactions are usually of paramount importance.
This is more so in cases involving interstate insurance
contracts 46) or cases involving Statute of Frauds limita-
tions 47).
Bearing the above trends in mind, § 188(2) of the 2nd
Restatement in conjunction with § 6 does offer the best
0
solution to the problem by providing the criteria to be used
-
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in establishing the significant relation between a place and
the transaction and in determining the law that was intended
to be applied by the parties.
Since the list of connecting factors provided for in
§ 187(2) are not intended to be exhaustive in nature, it is
advisable, however, to employ, when appropriate, some addi-
tional linking-factors that are already known in interna-
tional practice. The most important method to establish a
connection between a law and a contract factor is the one
developed in some civil law countries, known as "die charak-
teristische Leistun~" theory 48). Under this theory, in the
absence of an express choice of law stipulation, a court
should look at the habitual residence, or principal site of
business of the party whose role, right and duties in the
transaction characterize the contract . In an international
loan agreement, for instance, since the role of the lender
will characterize the agreement, the law of that party will
be applied as the proper law of contract. Also, it is the
seller's rather than the buyer's performance that character-
ize a sale agreement, and therefore the law of the former
should be the proper law of the contract. It is said that
this approach or test avoids the uncertainty of the proper
law approach 49)
C. The Proper Law of International Sale of Goods
Contract.
As it was mentioned elsewhere before 50), an
international sale of goods contracts results from a mutual
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agreement reached by the parties on the sale and purchase of
particular goods under an agreed set of terms. The interna-
tional characteristics of these kind of contracts are usual-
ly highlighted by some typical extra-territorial elements
that may relate it to the laws of different states or coun-
tries. These elements include, for instance, the different
places of business of the parties, the formation and conclu-
sion of the contract that goes beyond the territorial bound-
aries of each party's country, or the performance of its
terms which involves activities that will take place in
Generally, problems arising from international sales
transactions can be categorized into two sets of issues,
namely, issues concerning the formation of contract, and
issues concerning the performance of its terms. While the
former includes questions on offers and acceptance, contrac-
tual capacities of the parties, and formal requirements of a
contract, the latter concerns more with the performance of
rights and obligations that arise from a validly concluded
contract. In a broader sense, this also includes aspects
concerning breach of contract, issues on non-performance,
and remedies available for an aggrieved party. But, as far
as choice of law questions are concerned, the above distinc-
tion is less important because in this respect it is usually
preferable to treat a contract as a unity.
Consistent with the conclusion reached in the preceding
sub-chapter, conflicts issues ln international sales are
from the place of contracting.countries different
so
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more substantially related to the paramount phenomenon of
the recognition of party autonomy to stipulate the applica-
ble law for their transaction. Additionally, this purpose is
enhanced by the generally accepted policy in international
commercial practice which suggests that a well-formulated
contract should serve the justified expectation of the
parties and, as far as possible, to avoid conflicts between
the parties.
In practice, however, regardless of the complexities
and heterogeneity of national conflict of laws systems,
parties to an international sales transaction may stipulate
th~ applicable law to their relationship and have reasonable
expectation that their intention to bind their transaction,
or certain issues therein, to a particular law will be left
undisturbed 51). Currently, it is usually recognized that
such stipulation may go well beyond matters of performance
or interpretation and constructions and into matters con-
cerning the validity of the transaction 52). This is more
if such stipulation is coupled with a choice of an appropri-
ate forum 53). Primarily, such choice of forum stipulation
may be very useful to guide a court in determining the
applicable law to settle disputes that could arise from the
contract.
Generally speaking, in situations where the parties
interrelate on the basis of trusts and long standing co-
operation, disturbances due to unnecessary legal disagree-
ments are the least expected. In such circumstances, an
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a. The Formation of Contract
Frequently courts are faced with the problem
of determining the event and, simultaneously, the place, at
which a contract should be regarded as having been conclud-
ed. It is unfortunate, however, that currently there is no
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uniformity in either the domestic laws of contracts or
conflictual rules, dealing with the issue. Moreover, there
are some tendency to see the time and place elements at
which a contract is created as a single issue to be deter-
mined with the operation of single rule 55). That is to say,
that the place where the final event of the process of offer
and acceptance take place will be considered as the place of
contracting. In international sales transactions it is not
always easy to do so because there is no uniformly accepted
view on when, in the course of dealings between the parties,
should be perceived as moment where the final act to make a
binding contract take place 56).
As far as the time element is concerned, determining
the event of formation poses no serious problem, particular-
ly when the parties are in presence of each other or use
modern means of instantaneous communication devices, such as
telephone, telex or facsimile. In such cases, the contract
is usually regarded as to be concluded at the moment where
the offeror hears or receives the teletyped or telefaxed
acceptance of the offeree. But, at least from a theoretical
viewpoint, it seems misleading to imply from that proposi-
tion that it is directly applicable to determine the place
of contracting (locus contractus).
The situation becomes more complicated when a contract
is made by mail or telegram where instantaneous procurement
of an acceptance is virtually impossible. There are dispa-
rate views among legal systems regarding the moment at which
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acceptance take effect and, consequently, the revocability
of an offer.
Under the common law rule, acceptance of an offer is
complete upon the mailing of the letter of acceptance. This
is even so if that letter never reaches the offeror. An
offer may always be revoked until it is accepted by the
offeree. Under the Uniform Commercial Code, for instance, a
written offer by a merchant to buy or sell goods may become
a firm offer only if it gives assurance that the offer will
remain open for a specific period of time. Even in the
absence of such assurance, the Code provides that an offer
is not revocable during a reasonable time 57).
On the contrary, there are various approaches on the
issue in civil law countries, although generally under
continental law of contracts, offer and acceptance become
effective when they reach the other party. Consequently,
once effective, an offer will retain its irrevocability 58).
Accordingly, an original offeror may succeed in making his
offer revocable by stating that his offer is proposed
without any prejudice to induce a binding acceptance (vrij-
blijvend, Freibleibend, sans engagement) but as an invita-
tion to negotiate. The acceptance of such an invitation
makes the initial offeree the real offeror.
Within the context of international sales transactions,
however, our main concern here should be more focused at the
problem of how should the applicable law to govern the
contract formation issues be determined. Unfortunately,
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there is also lack of uniformity on the subject. Under civil
law, still greatly influenced by the notion of statuta
personalia, courts have the tendency to refer to the person-
al laws of the parties, by the application of either the lex
patriae or the lex domicilii of the parties. Under the
common law traditions, on the other hand, preference to use
of a single conflict rule had resulted in the application of
the lex loci contractus, or the lex fori.
Both the civil law and the common law approaches faces
the difficulty of determining the place, either dispatch or
receipt, of acceptance before the proper law of contract is
determined. In such circumstances, resorting to the substan-
tive law of the forum may not be consistent with the parties
expectations, unless, perhaps, when the parties have chosen
that law as both the lex contractus and the lex fori.
In the midst of the above described diverse approaches,
the so-called, "putative proper law of contract" may offer a
reasonable solution to the problem . It has been defined as
"the law with which the contract, if valid, would have the
most significant connection" 59). Obviously, this concept
does not serve as an alternative to the existing diverse
approaches on the conclusive moment of contract formation.
What it does, regardless of which rule will prevail domes-
tically, is to provide a plausible way to settle the problem
of determining the applicable law to govern formation of
contract issues.
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At this point, it is worthwhile to add that, if univer-
sally recognized, the method set forth in § 188 of the 2nd
Restatement in its conjunction to § 6 may serve as a desira-
ble way out to determine the "putative proper law of con-
tract" and offers an appealing fashion to settle the prob-
lem of diversity in conflict rules of possible applica-
tion 60). Once determined, this putative proper law should
be used to determine the whole problem concerning subs tan-
tial validity of the contract.
Additionally, since the policy to protect the parties
expectations and to maintain predictability of results still
retain their paramount importance in international con-
tracts, it is doubtful whether in reference to a foreign law
a court should be allowed to use "renvoi" as an escape de-
vice 61). In this author opinion, the arbitrary use of such
a device should not be encouraged in international commer-
cial practice. Any reference to a foreign law should be
regarded as one directing toward its substantive laws
(Sachnormverweisun~) and not toward the whole legal system
(Gesamtverweisung), thus excluding its conflict of laws
rules. At any rate, the use of "renvoi" in international
contracts seems inconsistent with the policy to maintain
predictability of results.
b. Formal Validity and Statute of Frauds Re-
quirements
Generally speaking, writing requirements as
to make a sales contract legally enforceable are not neces-
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sary, unless in events where it is so required by statutory
provisions 62). In international sales transactions the
potential question in this respect is: whose statutory pro-
visions should be applied for a contract to meet the formal
requirements.
As a conflictual matter, by stressing the need to
promote the interests of the states involved for their
respective laws to be applied (incl. the local Statute of
Frauds), or by characterizing the issue as "procedural" or
"substantive", reference can be made to either the lex fori,
the lex loci contractus, or the lex loci solutionis 63).
But to avoid confusion in this respect and, bearing ln
mind the "presumption of validity" test, it seems reasonable
to conclude that in international sales transactions such
formal requirements should be tested in accordance to the
law of the place where the contract is to be performed 64)
c. Interpretation of the Terms of the Contract
It is almost universally acknowledged that
freedom to contract is the fundamental principle of the law
of contracts, under which parties may agree to any terms of
their transaction as they may see fit. Accordingly, bargain
between parties in a sales contract is also to be found in
the use of language defining the terms of the contract or to
be implied from their conduct, course of dealings or usage
of trade. Therefore, by and large, domestic contract laws
function mainly to fill-in the gaps where the express agree-
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ment is silent or where the course of performance or ap-
plicable usages of trade is unclear on particular issues.
Since in international level the freedom to contract
also includes the freedom to choose the proper law, it is
safe to assume that that law should also be recognized to
be applicable to determine the extent to which the agreed
terms between the parties should be interpreted. In other
words, this law should also determine to what extent course
of performance, conducts or usages of trade are admissible
to be considered as sources in interpreting the terms of the
contract.
In the absence of an express choice of law stipulation,
the law that has the most significant relationship to the
particular issue or to the contract in general, should
prevail 65). Such reference will, most likely, goes to the
lex loci solutionis, although it is possible that, in some
instances, a court may find the fact that such reference may
result in the application of rules of international law 66)
d. Performance of Contract and Remedies for
Breach of Contract
In most legal systems, issues concerning
performance of a sale contract covers the seller's obliga-
tion to deliver the goods which conforms to the agreed terms
and in a timely manner, and the buyer's obligation to accept
the goods and pay in accordance to the agreed terms. Failure
by either party to perform any or all of those obligations
under the contract would, in the absence of any legal justi-
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fication, constitute breach of contract and enabling the
aggrieved party to certain remedies.
For choice of law purposes, it is usually accepted
that, in order to give effect to the justified expectations
of the parties and to cope with the specific issues arising
out of non-performance or breach, questions concerning
performance should be governed by the lex loci solutionis or
the place of performance of the specific issue in question.
But the importance of the lex loci solutionis should not be
exaggerated in the sense that it should not supervene ap-
plicable to the underlying obligation, unless the place of
performance has greater interests for its law to be applied
or has sufficiently close relationship to the transaction.
The 2nd Restatement 67) pointed out several possibili-
ties, as to indicate such interest or relationship, namely,:
(1) when performance of the contract would be illegal in
that place;
(2) when both parties have to perform their obligations in
that state;
(3) when both parties are domiciled in that state.
In cases where the parties stipulate the applicable law
which, in fact, do not coincide with the lex loci solutio-
nlS, it has been suggested that that law may be taken into
account by the forum as a local datum 68)
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this process should not involve any "weighing of interests"
because, particularly in true-conflict cases, there would be
no reasonable ground for the court not to apply its own law.
Determining such competing interests sometimes involves
political function that falls outside the judicial function
of the court. For application of this approach in a domestic
conflict case see Lilienthal v. Kaufman, 239 Or.1, 395 P.2d
543 (1964).
In contrast, one of the interests analysis oriented
approaches does encourage "weighing of interests", namely
the "comparative impairment" test developed by prof. William
Baxter and further refined by prof. H. Horowitz. This test
assumes that a court, in managing conflicting interests of
two or more states that resulted in a true-conflict situa-
tion, should subordinate the interest of the state whose
internal objective will be least impaired if its law is not
applied. See further, Kay, The Use of Comparative Impairment
to Resolve True Conflicts, 68 Cal.L.Rev. 577 (1980); CURRIE
et al, at 270 et seq. For the application of the test in
tort cases, see Bernhard v. Harrah's Club, 16 Cal.3d 313,
128 Cal.Rptr. 215, 546 P2d 719 (1976); Offshore Rental.Co.
v. Continental Oil Co., 22 Cal.3d 157, 148 Cal.Rptr. 867,
583 P.2d 721 (1978) .. 1sl
(32) See further DELAUME, Transnational Contracts; Applica-
ble Law and Settlement of Disputes (a Study in Conflict
Avoidance), part I (1986), § 1.01.
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(33) § 187 jo § 6; But see Seidelson, Interest Analysis or
the Restatement Second of Conflict of Laws: Which is the
Preferable Approach to Resolvin~ Choice-of-Law Problems?, 27
DUQ L. REV 113 (1988).
(34) see DELAUME Law and Practice of Transnational Law,
supra, at 65.
(35) See supra, p. 21 n. 29.
(36) See SCOLES 7 HAY, supra, at 21, n. 4.
(37) See EHRENZWEIG & JAYME, Private International Law, Vol
III (1977), at 15-19.
(38) See § 187, comment e.
(39) This is not the case in the civil law countries, where
the policy is to give effect to the parties' choice and,
thus, while upholding party autonomy, invalidate the con-
tract. EHRENZWEIG also made an important remark in this
respect, that is: when the parties' express choice refers to
a specific law, it is difficult to explain how the applica-
tion of another law can likewise be based on the parties'
intent; See supra, at 18.
In various cases courts also choose to invalidate the
contract. See for instance, Geor~e Foreman Associate, Limit-
ed v. Foreman, 389 F.Supp. 1308 (N.D.Cal 1974), affirmed,
Foreman v. Geor~e Foreman Associate, Limited, 517 F.2d 354
(9th Cir. 1975); Pisacane v. Italia Societa Per Aziori di
Navi~azione, 219 F.Supp. 424 (S.D.N.Y. 1963).
(40) Providing that the parties are in a relatively equal
bargaining position and the validating law has a substantial
relation with the transaction or the specific issue at bar.
(41) See SEDLER & CRAMTON,Sum and Substances of Conflict of
Laws (1986), who relate the former approach to the 2nd
Restatement and the latter to the need to recognize the 1act
that, whenever a contract is involved, there may have been
reliance on the law of a particular state, and thereby
raising question of unfairness if that state's law is not
applied; at 137.
(42) See § 188(2) and (3) of the 2nd Restatement.
(43) Emphasis added. For the complete text of § 1-105 of the
UCC see Uniform Commercial Code, 1987 Official Text with
Comments (1987), at 31.
(44) See Official comment (2) to § 1-105, id, at 32.
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(45) The official comment of the DCC does, however, indicate
that the question of what relation is "appropriate" is left
to judicial decisions, and in doing so courts are permitted
to depart from the established precedent on similar situa-
tions.
Comment (3) of § 1-105 stated that:
3. When a transaction has significant contacts with a
state which enacted the (DCC) Act and also with other
jurisdictions, the question what relation is "appropri-
ate" is left to judicial decision. In deciding that
question, the court not strictly bound by precedents
established in other contexts. Thus a conflict-of-Iaws
decision refusing to apply a purely local statute or
rule of law of a particular multi-state transaction may
not be valid precedent to apply the Code in an analo-
gous situation. Application of the Code in such circum-
stance may be justified by its comprehensiveness, by
the policy of uniformity, and by the fact that it is in
large part a reformulation and restatement of the law
merchants and of the understanding of a business commu-
nity which transcends state and even national bound-
aries ...
(46) See e.~., Allstate Insurance Co.Ltd v. Sutlam, 349
NYS2d 550, 76 Misc.2d 87 (1973); The Forum apply its own law
to determine the insurer's right to rescind the contract;
Nelson v. Aetna Life Insurance Co., 359 F.Supp. 271 (WD MO
1973); The forum applied its own law and invalidated a
suicide exclusion clause otherwise valid under the law
expressly chosen in the contract; Breedin~ v. Mass Indemnity
& Life Ins.Co., 633 SW2d 717 (KY 1982); The forum applied
its own law and disallowed the insurer's defense to exclude
its liability stipulated in the insurance contract on ground
that the insured was not furnished with a copy of the con-
tract required by the law of the forum, but not by the
chosen law.
(47) See e.~., International Plannin~ Ltd. v. Daystrom, Inc.
24 NY2d 372, 248 NE2d 576 (1969), the forum applied its own
law prohibiting oral contracts in order to promote the
reputation of forum's state as an international business
center and to protect out-of-state parties; Cook Associates,
Inc. v. Colonial Broach & Machines Co., 14 Ill.App. 3d 965,
304 NE2d 27 (1973); The Forum enforced a contract concluded
by telephone, although under other closely related foreign
law such contract has to be made in writing.
(48) Developed by SCHNITZER, see ~enerallv, SCHNITZER,
Handbuch des Internationales Privaatrechts, Band I, Verla~
fUr Recht und Gesellschaft (1957), at 57 et seq.
(49) See ~enerally, EHRENZWEIG & JAYME, supra, at 36, 37.
This test is also recognized in the European Convention on
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(50) S 3upra, at P .
the Law Applicable to Contractual Obligations (Rome 1980)
and Private International Law Convention on the Applicable
Law to Contracts for the International Sales of Goods (the
Hague, 1955).
33.supra, at 32,DELAUME,for instance,See,
(56) The tendency to see the issue as substantive as well as
conflictual in nature and thus to be resolved by the use of
a single rule is somewhat misleading. As part of substantive
rules theories on formation of contracts has been developed
to protect parties from uncertainties, while as a conflic-
tual matter, it is more concerned with the determining of
the localization of the place of contracting. The place of
acceptance of an offer, which is the place where the
conclusive act is necessary to create a binding contract
becomes the place where the contract was made.
(51) Prof. Delaume stated that:
"...After all, contracts are concluded in the expecta-
tion of performance and rare are the cases in which
conflicts niceties are of such paramount importance as
to become the decisive factor determination in the
resolution of contractual disputes.", DELAUME, Law and
Practice of Transnational Contracts, supra, at 5.
(52)Under the traditional approach based on "vested rights"
presumptions, the law of the place of contracting was con-
sidered as the only applicable law to govern matters con-
cerning validity of a contract, and could be separated from
issues concerning performance which can be subjected to the
lex loci solutionis. But under the more recent theories such
separation has been abandoned.
It has been stated that:
"Only vested rights thinking separated validity and
performance, a distinction which, as to conflicts, has
been discredited in many countries. Thus issues such as
discharge by operation of law or by rescission, and the
consequences of a breach are subject to the law ap-
plicable to the underlying obligation. Where the stipu-
lated law does not coincide with the lex loci solu-
tionis, this law may be taken into account as a local
datum."
See, EHRENZWEIG & JAYME, supra. at 52. 53.
(53) See ~enerally, DELAUME, supra, at § 1.02, p 4.
(54) See, e.~., Re~er v. National Association of Beddin~
Manufacturers, 83 Misc.2d 527, 372 N.Y.S. 624, 632 (D.Nev.
1975); MGM Grand Hotel, Inc. v. Imperial Glass Co., 65
F.R.D. 624, 632 (D.Nev. 1974).
(55)
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The defendant, an English company, had sent a letter to
the plaintiffs, a Swiss company, offering to appoint
the plaintiffs as their sale agent in Switzerland. The
plaintiffs alleged that by a subsequent letter they had
accepted the offer and that, by selling goods through
another Swiss firm, the defendants had broken the
contract. The Court held that there was no evidence
that the letter had been posted, but considered never-
theless, the issues that would arise if the letter had
been mailed even it had never been received by the
offeror. [t]he Court found that, as the offer had
been communicated in Switzerland and the contract was
to be performed in that country, the putative proper
law of the contract would have been Swiss law. Since
under Swiss law there was no contract, the plaintiffs'




for instance, § 2-201 of the Uniform Commercial
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(60) It would be even better, as it was suggested earlier,
to take advantage of the inexhaustive nature of § 188 and
consider the possibility to employ "die charakteristische
Leistung" rule as an additional connecting factor. Supra, at
p. 28. However, the use of the above connecting factor
should also be subjected to exception in favor of the law of
the buyer's habitual residence, if the contract was
negotiated and concluded between parties present there, or
expressly required delivery there, or resulted from a call
for tenders by the buyer.
(61) If, for instance, a Dutch party is in dispute with an
Italian party. Dutch court found that the contract was most
closely connected with Italian law and, consequently,
referred to that law as the proper law. In doing so, howev-
er, the court looked at the Italian conflict of laws rules
which provides that a contract is subjected to the locus
contractus, which in this case is the Netherlands. By ac-
cepting the remission, the court then apply Dutch substan-
tive law to resolve the case.
(62) See.
Code.
(63) See. for instance, Paulsen v. Shapiro, 490 F.2d 1 (7th
Cir. 1973); Denny v. American Tobacco Co., 308 F.Supp. 219-
23 (N.D.Cal. 1970); Ehrman v. Cook Electric. Co., 468
F.Supp. 101 (N.D. III, 1979).
(64) See, Global Commerce Corporation S.A. v. Clark
Industries, 239 F.2d 716 (2d Cir. 1956); Nakjleh v.
Construction Corporation, 359 F.Supp. 357 (S.D.N.Y.
Paulsen v. Shapiro, 490 F.2d. 1 (7th Cir. 1973).
(65) The indirect application of international conventions
will also occur, particularly where the lex loci solutionis
happens to be the law of a contracting state to the said
convention.
(66) Reference to international usages of trade may occur in
instances where the law with which the transaction has the
most significant relationship happens to be silent on the
issue at bar.
(67) See § 188(2), comment e.
Note also that the place of performance can bear little
weight in the choice of the applicable law when (1) at the
time of contracting it is either unknown or uncertain, or
when (2) performance by a party is to be divided more or
less equally among two or more states with different local
rules as to the particular issue. Apparently, if the latter
is the case, the proper law should be determined in accord-
ance to §§ 187, 188 of the 2nd Restatement.





III. INTERNATIONAL SALE OF GOODS TRANSACTIONS UNDER INTERNA-
TIONAL LAW
A. Introduction
As it was mentioned earlier in the preceding
chapter, one of the significant features of legal develop-
ment within the context of the current international trade
and international commercial activities is the general
tendency to recognize the existence of common principles in
the law relating to international commercial transactions.
Some commentators have described this development as the
emergence of a transnational law of international trade, a
lex mercatoria 1).
The basic motivation of private parties to enter into
international commercial transactions may be influenced in
some way by different national political or social objec-
tives which cannot be easily reconciled through internation-
al co-operations 2). But the need of uniformity, particular-
ly in the technical aspects of international commercial
transactions has, in fact, been more and more recognized.
This is evident from international co-operative efforts
conducted in international formulating bodies such as the
Uncitral, the International Chamber of Commerce, or Uni-
droit, to develop unified and integrated framework in the
field of international commercial transactions.
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We have so far concluded that the area of international
sales contract, is basically founded on the principle of
autonomy of the parties. Such autonomy is subject to some
exceptions and restrictions. But, at least as far as the
technical aspects are concerned, this is the area where
sovereign states has less interest in promoting their social
and economic policies. Therefore, it is not coincidental
that within this area efforts to establish uniform rules of
law have achieved some remarkable results and can be further
evolved.
With respect to international sales transactions these
efforts have mainly manifested in two forms, namely, ln
international conventions that consequently become part of
national legal systems, and in international practices,
usages or standards formulated and codified by international
bodies or agencies 3).
Elaboration in this chapter, however, will mainly be
directed toward international conventions that deal with
international sale of goods contracts with a particular
focus on how do these conventions deal with choice of law
issues that might arise from such international sales en-
gagements.
Bearing that above objectives in mind, the most recent
and relevant convention to be used here as references will
be the United Nation Convention on Contracts for the Inter-
national Sale of Goods (Vienna, 1980). Some remarks will
also be made, however, on the Hague 1955 and 1985 Conven-
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flictual problems.
more concerned with the harmonization of substantive law of
5)actions
tions on the Law Applicable to Contracts for the Interna-
tional Sale of Goods. While the Vienna 1980 Convention is
mentioned conventions. Attention will also be paid to the
a. The International Characteristics of Sale of
Goods Contract and the Questions on the
Applicability of the Convention.
B. Choice of Law issues under The Vienna 1980 Conven-
tion
international sales contracts, the Hague Conventions have
their focus aimed at the establishment of an internationally
agreed choice of law rules 4) on international sales trans-
The Vienna 1980 Convention is supposed to be
At any rate, this chapter will attempt to evaluate
nitions used in them to describe an international sale and
certain aspects of the solutions set forth in the above
applicability of those conventions with regard to the defi-
how far do they serve as a means to resolve or avoid con-
recognized as an international uniform law agreement which
should not be subjected to different individual or national
interpretation. Therefore, under the spirit of article
7(1) 6), the Convention has also provided itself with its
private international law only when questions are not readi-
own rules of application and utilize domestic rules of
ly resolvable under its own rules or in the absence of any
general principles on which it is based 7)
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Some critic does show some doubts, however, with the
adoption of article 7(2) of the Vienna 1980 Convention,
under which the parties may agree to subject their contract
(wholly or partially) to a law other than that which previ-
ously governed it, whether or not the law previously govern-
ing the contract was chosen by the parties. One commentator
stated that the adoption of article 7(2) was "...unfortunate
from a rhetorical perspective because it compromised the
integrity of the Convention as an autonomous basis for
deliberation" 8). In this author's view, though maintaining
to agree that the promotion of uniformity and integrity are
the ultimate goals of the Convention, the "escape clause"
provided for in article 7 (2) may also serve as a means to
fill-in the gaps that might exist between different legal
traditions on issues which, at the same time, are not clear-
ly defined or governed by the Vienna 1980 Convention.
According to Article 1(1) of the Vienna 1980 Conven-
tion 9), the Convention applies only to international sales
transactions concluded between buyer and seller whose places
of business are in different Contracting States, or where
the rule of private international law lead to the applica-
tion of the law of a Contracting State. This provision sets
forth two distinctive features regarding both the Conven-
tion's sphere of application and its encompassing attitude
toward conflict of laws issues.
First, as a general rule, a sale of goods contract
bears its international character only due to the fact that
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the parties have their places of business in different
states. It has been argued that any additional requirements
with respect to, for instance, the extraterritorial shipment
of goods, or transnational course of offer and acceptance
between the parties 10), do not offer more predictable
answers to the question of applicability. On the contrary,
the Use of a above mentioned single test will offer more
certainty and solid ground 11).
Secondly, an international sale transaction will be
subjected under the Convention only if it bears a pre-
scribed relationship to one or more Contracting State. Such
requirement will be satisfied either when the places of
business of the parties are in different Contracting States,
or when the rule of private international law lead to the
application of the law of a Contracting State 12)
In other words, these provisions have laid down two
important choice of law rules that relates to the applica-
bility of the Convention. Sub (l)(a) of article 1, on one
hand, furnish a unified rule that refers to the substantive
rules of the Convention as the applicable law, particularly
in cases where the parties places of business are within any
Contracting State. This provision also implies that any
domestic choice of law rule of a Contracting State should be
considered inapplicable, except where the issue in question
falls outside the SCope of the Convention 13)
Sub (l)(b) of article 1, on the other hand, invokes the
applicability of the Convention in cases where choice of law
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rules of the forum refer to the law of a Contracting State.
It is obvious that this provision refers only to cases where
choice of law rules of a a non-contractin~ state forum
point toward the law of a Contracting State 14). This is
apparently true because by virtue of sub (l)(a) of article 1
the applicability of domestic choice of law rule of a Con-
tracting State has been excluded.
However, under article 95 of the Convention a Con-
tracting State is permitted to reserve itself not to be
bound by the provision of sub (l)(b) of article 1 15)
Consequently, from such a reservation, a state can only
avoid the application of the Convention in cases where it
also happens to be the forum where the issue is adjudicated,
and that its choice of law rules point to its own substan-
tive law or to the law of a non-contracting foreign state.
Since referring to the law of a non-contracting state is
definitely irrelevant to the issue of applicability of the
Convention, that leaves us with the only possible variant,
that is cases where the forum law refers to its own substan-
tive law to be the proper law to govern the issue. In this
case, a reserving state may preserve the right to apply its
domestic substantive law 16).
Nevertheless, another problem persists to exist, even
under the assumption that a Contracting State is obliged to
merge the rules of the Convention into its domestic law of
sales applicable to a particular type of sales and, there-
fore, may override comparable but differently formulated
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rules that already exists under the domestic laws. The
question, in this respect, is how far does a court have to
consider the application of the Convention in cases where
the parties made an express choice of law toward the domes-
tic part of the general law of sales (or domestic part of
other Contracting state). This is rather dilemmatic, because
on one hand, the court is obliged to apply the Convention's
rules that has replaced the domestic rules on international
sales, while, on the other hand, under Article 6 of the
Vienna 1980 Convention, the parties "... may exclude the
application of this Convention or, ... , derogate from or
vary the effect of any of its provisions".
What a court can do in such a situation, although it
may be somewhat unfavorable with respect to the parties
expectations, is to consider the choice of law stipulation
as ineffective and determine the proper law of contract
through the use of ordinary conflict of laws method.
b. Definition of Sale of Goods contract
In a negative formulation, Article 2 of the
Vienna 1980 Convention provides that a sale of goods do not
include sales:
(a) of goods bought for personal, family or household use,
unless the seller, at any time before or at the conclu-
sion of the contract , neither knew nor ought to have
known that the goods were bought for any such use ;
(b) by auction;(c) on execution or otherwise by authorityof law;
(d) of stocks, shares, investment securities, negotiable
instruments or money;
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(e) of ships, vessels, hovercraft or aircraft;
(f) of electricity.
As a comparison, the Hague 1955 Convention is silent
with respect to (a), (b) and (c) situations, but recognized
the exclusion of (d), (e) and (f) types of transactions 17).
The Hague 1985 draft Convention, on the other hand, adopts
similar attitude as the Vienna 1980 Convention with respect
to (a), (b), (c) and (d) types of sales 18), but, on the
contrary, provides itself to be applicable to (e) and (f)
type of sales transactions 19).
Furthermore, under the Vienna 1980 Convention and both
the Hague Conventions, contracts for the supply of goods to
be manufactured or produced will only be considered as sales
when the buyer does not undertake the obligation to supply a
substantial part of the materials necessary for the manufac-
ture or production of the goods 20).
Additionally, within the framework of the European
Community, a Convention on the Law Applicable to Contractual
Obligations was concluded in Rome on June 19, 1980. The EC
Convention are supposed to lay down choice-of law rules for
contracts in general, although the sale of goods contract is
likely to be one of the most important matters within its
scope. In sub (1) of first article it is stated that the
Rome 1980 Convention applies to contractual obligations in
any situation involving a choice between the laws of dif-
ferent countries. Nevertheless, with respect to internation-
al sale of goods transactions, sub (2) of article 1 implies
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that the Convention is not applicable to obligations arising
under bills of exchange , cheques or promissory notes and
other negotiable instruments to the extent that the obliga-
tions under such other negotiable instruments arise out of
their negotiable character 21). This provision is therefore
comparable to the exclusion provided in sub (d) of article 2
of the Vienna 1980 Convention.
Fortunately all the three conventions dealing with the
applicable law for international sales transactions, either
implicitly or explicitly, are applicable by the forum of a
contracting state regardless of whether the law of whose
application they provtde is that of a contracting or of a
non-contracting state 22). Therefore, they provide a some-
what uniform choice of law rule to be employed by the Con-
tracting States' forums.
It is also important to realize at this point that the
Hague private international law Conventions are supposed to
provide complementary rules to bridge the gaps caused by
the limited scope of substantive rules provided for in the
Vienna 1980 Convention.
c. Choice of Law Problems in Substantive Issues
The Vienna 1980 Convention, as we know,
deals with only two type of issues: (1) the formation of
contracts of sale; and (2) the right and obligations of the
seller and the buyer arising from the contract of sale 23)
Hence, it does not concern with issues relating to (a) the
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validity of contract or of any of its provisions or of any
usage 24), (b) with the effect of the contract on title to
the goods sold 25), nor with (c) issues relating to the
liability of the seller for death or personal injury caused
by the goods to any person 26).
Therefore, it is obvious that the proper law to govern
those excluded issues should be determined through the use
of ordinary private international law method . This is where
the Hague 1955 or 1985 Conventions should come into
operation, in the sense that, they are expected to confer
the method to determine the proper law to be used to resolve
issues where the Vienna 1980 Convention is inapplicable 27).
In this respect, the Hague 1955 Convention resorts,
primarily, to the explicit choice of law stipulation made by
the parties evident from the provision of the sale con-
tract 28). In the absence of such express stipulation, it
refers to the domestic law of the country in which order is
received. So, this may be interpreted as the seller's habit-
ual residence at the time he receives the order, or the
buyer's habitual residence if the order has been received in
such country 29).
While trying to be consistent with the terms used in
the Vienna 1980 Convention, the Hague 1985 Draft Convention,
on the other hand, employs a more vague term in that re-
spect. Article 7 (1) of the Hague 1985 Draft Convention
provides that, in the absence of an effective choice of law
by the parties, the contract is governed by the law of the
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state where the seller has his place of business at the time
of conclusion of the contract. On substantive issues other
than the ones excluded under Article 4, the Vienna 1980
Convention recognized the freedom of the parties to exclude
the application of the Convention, or derogate from or vary
the effect of any of its provision 30). At first glance, it
may seem that such an attitude may defy the basic purpose of
the Convention to create uniformity of practice and predict-
ability of results in international sales transaction prac-
tices. But the legislative history of the Convention demon-
strated that freedom of parties to include or exclude the
Cor.vention's provisions from their contract as being neces-
sary to get sufficient and widespread support for the adop-
tion of the Convention's draft 31). In addition, Article
7(1) of the Hague 1985 Draft Convention provides a supple-
mentary provision that
A contract of sale is governed by the law chosen by the
parties. The parties' agreement on this choice must be
expressed or be clearly demonstrated by the terms of
the contract and the conduct of the parties, viewed in
their entirety. Such a choice may be limited to a part
of the contract.
Within the realm of these provisions, parties have
complete freedom to choose the proper law to govern their
contract, even to govern specific parts of their contract
(depe~age), providing that their choice should be made
expressly. The adoption of such freedom also supports the
purpose of the Vienna 1980 Convention to serve as a gap-
filling substantive set of rules.
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From a theoretical viewpoint, however, neither of the
Vienna 1980 Convention, the Hague 1955 Convention, nor the
1985 Draft Convention has demonstrated a clear attitude
toward the effectiveness of an implied choice of law by the
parties. It is perhaps advisable for a forum, in such cases,
to use the 2nd Restatement approach which offers a certain
degree of flexibility needed in international trade prac-
tices 32), Nevertheless, consistent to articles 17 and 18
ofthe Hague 1985 Draft Convention 33), public policy of the
forum and other interested states should always be taken
into account in determining the effectiveness of both the
express and implied choice of law by the partie~.
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ENDNOTES
(1) See SCHMITTHOFF, Nature and Evolution of the Transna-
tional Law of Commercial Transactions, in HORN & SCHMITTHOFF
(eds.), The Transnational Law of International Commercial
Transactions «1982), at 19.
(2) Under the market economy system the ultimate goal will
be the desire of the individual party to make a profit or to
avoid losses; while such similar goals might also prevail
under the centrally planned economic systems, they may well
be influenced by the need to comply with the overall econom-
ic plan of the government. See further, HORN & SCHMITTHOFF,
id, at 21-
(3) See. e.~., The Uniforms Customs and Practice for Docu-
mentary Credits (ICC Pub. Nr. 400, 1983); Incoterms (ICC
pub. Nr. 350, 1980); In other fields of commercial transac-
tions, see e.~., General Conditions Applicable to Loan and
Guarantee Agreements (World Bank, 1980); Uniform Rules for
Contract Guarantees (ICC pub. nr. 325, 1978).
(4) In general, the relevant conventions that covers both
substantive and conflictual issues in international sales
transactions include :
a. The Hague Conventions of 1964 on Uniform Law on the
International Sale of Goods and on Uniform Law on the
Formation of Contracts for International Sale of Goods
(hereinafter, "The Hague 1964 Conventions"); See
b. The Hague Convention of 1955 on the Law Applicable to
International Sales of Goods (hereinafter, "The Hague
1955 Convention") which are being revised in the 1985
draft Convention on the Law Applicable to Contracts for
the International Sale of Goods (hereinafter "The Hague
1985 Draft Convention") not yet in force; See UN
Treaty Series, Vol. 510, p.148, No. 7411 (1964).
c. The European Community Convention on the Law Applicable
to Contractual Obligation (Rome, 1980) (hereinafter,
"the Rome 1980 Convention"); See Official Journal of
the European Communities (EC), Vol. 2, No. L.266/1
(1980).
d. The Vienna Convention of 1980 on Contracts for the
International Sale of Goods (hereinafter, "the Vienna
1980 Convention").See The Official Records of the
United Nations Conferences on Contract for the Interna-
tional Sale of Goods, Vienna, 10 March-11 April 1980,
New York (1981).
63
(5) The Hague 1985 Convention aims to replace the Hague
1955 Convention currently in force in nine states (Belgium,
Denmark, Finland, France, Italy, Norway, Sweden, Switzerland
and Nigeria), and to complement the substantive rules of the
Vienna 1980 Convention by a set of choice of law rules. See
the Introductory Note prepared for International Le~al
Materials by Professor Emmanuel Gaillard,(1985).
(8) See Kastely, Unification and Community: A Rhetorical
Analysis of the United Nations Sales Convention, 8 NW.
J.Int'l L. & Bus. 606. But see, WINSHIP, Commentary on
Professor Kastely's Rhetorical Analysis, id, at 635.
(6) (1) In the interpretation of this Convention, regard
is to be had to its international character and to the
need to promote uniformity in its application and
the observance of good faith in international trade.
(2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to
be settled in conformity with the general principles on
which it is based or, in the absence of such princi-
ples, in conformity with the law applicable by virtue
of the rules of private international law.
(7) Although par.1 of Article 7 mentions the elements of
interpretation and the general goal to be achieved, ,that is,
the promotion of uniformity in the application of the Con-
vention, it does not say anything about the ways and means
to achieve that end. See, PAUL VOLKEN, The Vienna Conven-
tion:Scope. Interpretation. and Gap Fillin~, in PAUL VOLKEN
AND PETAR SARCEVIC (eds.), International Sale of Goods.
Dubrovnik Lectures (1982), at 39.
Differences of attitude toward methods of interpreta-
tion of statutory provisions within common law and civil law
traditions will eventually bring about the problem of how
should a court interpret the language and the terms used in
the Convention. It appears that such an interpretation will
always be greatly influenced by the prevailing method known
to a national court.
( 9 ) Article 1 provides that :
(1) This Convention applies to contracts of sale of
goods between parties whose places of business are in
different States:
(a) when the States are Contracting States; or
(b) when the rules of private international law
lead to the application of the law of a
Contracting state.
(2) The fact that the parties have their places of
business in different States is to be disregarded
whenever this fact does not appear either from the
contract or from any dealings between, or from informa-
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tion disclosed by, the parties at any time before or at
the conclusion of the contract.
(3) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract is to be taken into consideration in determin-
ing the application of this Convention.
(10) The Hague 1964 Conventions use the similar test, but
also required additional tests to define the internationali-
ty of a sale contract, such as :
(a) whether the contract involves an international
shipment of the goods;
(b) whether the formation of contract (the act of
constituting the offer and acceptance) have been
effected in the territorial of different states;
or
(c) where the delivery of the goods is to be made in a
state other than the state where the formation of
contract had taken place.
See Article 1(1) sub. (a), (b) and (c).
(11) See HONNOLD, Uniform Law for International Sale Under
The 1980 United Nations Convention (1980), at 39, 40.
(12) See Sub (l)(a) and (b) of article 1
(13) The Vienna 1980 Convention is not concerned with issues
regarding "validity of contract", "the effect of the con-
tract on the title to the goods", or "the liability of the
seller for death or personal injury caused by the goods to
any person". See further, infra, at p. 58.
(14) Although Professor Honnold reached the same conclusion
that a non-contracting state forum should apply the Conven-
tion when its private international law point to a Contract-
ing State, he based this conclusion on the analogy that sub
(l)(b) of Article 1 will also provoke the Convention if it
is applied by the forum of any Contracting State. See HON-
NOLD, supra, at 82.
(15) The People'S Republic of China and the United States
have declared, under the authorization of art.95 of the
Convention, that it will not be bound by sub par.(l)(b) of
art. 1. See GABOR, Stepchild of the New "Lex Mercatoria"
:Private International Law from the United States Perspec-
tive, 8 NW. J. INT'L L. & BUS. 538, 539 (1988).
(16) United States has, in fact, made a reservation not to
be bound by sub (l)(b) of article 1. Consequently, a U.S.
court may then apply its own version of the Uniform Commer-
cial Code but only in cases where one of the parties has its
place of business in the U.S., and under the court's choice
of law decision on the issue, U.S. law is the proper law of
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gained by the U.S. from such reservation. The rationale
behind this is, perhaps, because the Uniform Commercial
Code is, in certain aspects, better than the comparable
substantive rules in the Vienna 1980 Convention.
(17) Art. 1 of the Hague 1955 Convention.
(18) Art. 2 of the Hague 1985 Convention.
(19) id, Art. 3.
(20) Art. 3 (1) of the Vienna 1980 Convention.
(21) See Sub. para. (2)(c) of article 1.
(22) The reference to the law of either a contracting or a
non-contracting state is implicit in the Hague 1955 Conven-
tion. In the Rome 1980 Convention and the Hague 1985 Draft
Convention this is made explicit.
Article 2 of the Rome 1980 Convention provides that :
"Any law specified by this Convention shall be applied
whether or not it is the law of a Contracting State"
Article 6 of the Hague 1985 Draft Convention provides that
"The law determined under this Convention applies,
whether or not it is the law of a Contracting State".
(23) See Art. 4 of the Vienna 1980 Convention. See also Art.
8 of the Hague 1964 Convention relating to a Uniform Law on
the International Sale of Goods which adopts a similar
attitude.
(24) The exclusion of validity is, however, further quali-
fied by provisions regarding formal requirements, where Art.
11 of the Vienna 1980 Convention explicitly provides that:
A contract of sale need not to be concluded in or
evidenced by writing and is not subject to any other
requirement as to form. It may be proved by any means,
including witnesses.
This attitude is greatly welcomed within the practice
of international trade, where contracts are concluded in
various ways and means in which parties do not use particu-
lar form of contracts.
Unfortunately, the applicability of Art. 11 is reserva-
ble, through the provision in Art. 96, by any Contracting
State whose Statute of Frauds legislations requires con-
tracts of sale to be concluded in or evidenced by writing.







(27) Professor Gabor also stated that it is necessary for
the United States to adopt the Hague 1985 Draft Convention
because :
"In the present era, the absence of one well-developed
body of private international law engenders substantial
uncertainty and legal insecurity for both United States
and foreign citizens contemplating transnational legal
relationships. The Lack of a separate body of private
international law in the United States presents a major
issue in attempts at international unification of laws
applicable to the international sale of goods."
See GABOR, supra, at 540.
(28) See Art. 2 of the Hague 1955 Convention.
(29) The relevant part of art. 3 of the Hague 1955 Conven-
tion provides that
In default of a law declared applicable by the
parties under the conditions provided in the preceding
article, a sale shall be governed by the domestic law
of the country in which the vendor has his habitual
residence at the time when he receives the order. If
the order is received by an establishment of the ven-
dor, the sale shall be governed by the domestic law of
the country in which the establishment is situated.
Nevertheless, a sale shall be governed by the
domestic law of the country in which the purchaser has
his habitual residence, or in which he has the estab-
lishment that has given the order, if the order has
been received in such country, whether by the vendor or
by his representative, agent or commercial traveler.
(30) Art. 6 of the Vienna 1980 Convention.
(31) See further, HUGHES, CISG - Legislative History, Con-
tract Drafting, Remedies and Future Prospects (1988), in
HANCOCK (ed.), Guide to the International Sale of Goods
Convention, Business Laws, Inc., at 101.50.
(32) For discussion over the 2nd Restatement approach,
Chapter 2, supra, at p 32 et seQ.
(33) Art. 17 of the Hague 1985 Draft Convention provides
that
The Convention does not prevent the application of
those provision of the law of the forum that must be
applied irrespective of the law that otherwise governs
the contract.
Art. 18 provides that :
The application of a law determined by the
may be refused only where such application
manifestly incompatible with public policy
public) .









The growing realization of the need of uniformity and
integrity in the field of international sale of goods is
well demonstrated in the growing number of participants in
the arena of international co-operations and from the
significant achievements in the efforts in the formulation
of uniform laws and rules on that subject 1).
Nevertheless, it is also evident that freedom of par-
ties to contract still maintained its role as the paramount
value that underlie the whole framework of international
commercial transactions. This is also true within the con-
text of choice of law in private international sales con-
tracts where individual interests of private parties are
comparably greater than any state or public interests.
Moreover, divergent theoretical standpoints in various
legal issues between different major legal traditions in the
field of private international law have made the task to
uniformize and internationalize the law on international
sale of goods transactions more and more complicated. No
wonder that under the above circumstances, efforts to built
an internationally agreed substantive laws on sale of goods
have always been brought up to a niveau where various com-
promises and consensus have to be reached 2)
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choice of law usually known as to belong to the field na-
tional or domestic conflict of laws become more and more
detached from its national roots.
Nevertheless, it is doubtful whether efforts to inter-
nationalize the regulatory system on international sales
will significantly lessened the role of national systems of
private international law. Various issues regulated within
the existing conventions and draft convention are formulated
in such a way that leave a considerable amount of tolerance
for national courts to resolve specific issues by resorting
to their own choice of law rules and methods. In general, we
can reasonably state that the need to resort to domestic or
otherwise international legal sources, such as international
usages, practices or standards, will remain to be influen-
tial to the current trends in international sale of goods
practices.
The fact that the Vienna 1980 Convention, for instance,
is no exception to the above phenomenon is clearly demon-
strated in its final provisions 3), where Contracting States
may make numerous reservations and declare themselves not to
be bound by the Conventions's rules 4).
The indispensability of domestic framework of private
international law or conflict of laws has also forced us to
bring a domestically unsettled debate to an international
setting. That is to say that, at the international level,
the pros and cons behind the divergent attitudes on whether










single rule for each particular issue, or by considering
social policies or governmental interests, has not become
easier to resolve. That is why we have also concluded that,
as far as iriternational sale of goods contracts are con-
r
cerned, the choice of law approach provided for in the 2nd
Restatement on Conflicts promises greater possibility for
domestic courts to make choice of law decisions that are
conducive to the practice of international trade 5)
At the international level, as we have seen so far,
uniformity of methods and approaches, predictability of
results and the desire to avoid conflicts have been seen as
the most invaluable aspects that are expected by parties in
international commercial transactions. This is also true
with regard to the need of uniformity to settle choice of
laws problems as it is illustrated in the drafting of the
Hague 1985 Draft Convention, that is expected to replace the
Hague 1955 Convention currently in force in only nine West
European countries 6), and to complement the Vienna 1980
Convention which in many respects does not offer a compre-
hensive solution to resolve choice of law issues.
Some highlighted feature with regard to the contents of
the Hague 1985 Draft Convention is the acknowledgement of a
wide scope to the freedom of the parties to choose the
proper law to govern their contract 7). However, in the
absence of an effective choice of law by the parties it
favors to the law of the seller's place of business under
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the presumption that it is the seller's obligations that
characterize a sale contract 8). Although such inclination
toward the seller's law is commonly recognized in civil law
countries, further studies may be necessary to acknowledge
whether other factors, such as what we have seen in the 2nd
Restatement approach, should or should not be taken into
consideration in determining the applicable law.
Finally, as a closing remark, it is important to note
that, the existing differences between legal traditions and
approaches have made the task to promote uniformity in both
substantive and conflictual aspects on international sales
transactions more difficult.
Nevertheless, the current fruits of such efforts,
manifested in the adoption of both the Vienna 1980 Conven-
tion , the draft text of the Hague 1985 Draft Convention,
and other conventions on international sales, have proven
that the urge to reach such uniformity has gone beyond the
rhetorical stage . Compromises and consensus with respect in
various issues that would have been impossible to be reached




(1) By January 1, 1988 number of countries that adopts the
Hague 1964 Conventions amounts to only 9 states, including
Belgium, Gambia, The Federal Republic of Germany, Israel,
Italy, Luxembourg, the Netherlands, San Marino, and the
United Kingdom. As a comparison, seventeen countries have
signed and ratified the Vienna 1980 Convention, by the end
of 1988, including Argentina, Austria, Australia, China,
Egypt, Finland, France, Hungary, Italy, Lesotho, Mexico,
Norway, Syria, Sweden, the United States, Yugoslavia,
Zambia.
In June 1988, Professor Winship listed 10 other coun-
tries as considering to become Contracting States to the
Convention. See Winship, The International Law of Contract:
The United Nations Convention on Contracts for the Interna-
tional Sale of Goods (1988), quoted in Garro, Reconciliation
of Le~al Traditions in the U.N. Convention on Contracts for
the International Sale of Goods, 23 Int'l Law 445 (1988).
(2) See further GARRO, at 480.
(3) See Part V, Final Provisions, of the Vienna 1980 Con-
vention which set the rules on reservations to the Conven-
tion.
(4) A Contracting State may make any of the following five
reservations
1. It may declare not to be bound by either Part II
or Part III of the Convention ;
2. It may declare that the Convention will not be
adopted does not apply to all of its territorial
units;
3. It may decline to apply the Convention to pp~ties
of states whose legal rules are similar to or
closely related to the Convention;
4. It may declare not to be bOllnd by provisions of
the Convention which provides that the Convention
applies when the rule of Private international law
lead to the application of the laws of a Contract-
ing State ;
J. It may require that all contracts and modifica-
tions to contracts be made in writing if any party
to the agreement has its place of business in that
state
(5) The 2nd Restatement approach offers greater compatibil-
ity to, for instance, the Vienna 1980 Convention to which
the U.S. is a Contracting State. At least from a theoretical
point of view, if the 2nd Restatement approach is consist-
ently adopted in most U.S. Courts, there will be less reason







tion, that it will not be bound by sub (l)(b) or article 1
of the Convention.
(6) See, supra, at p. 62, n. 4
(7) Art. (8)(1) of the Hague 1985 Draft Convention.
(8) See also art 8(2) in which, within specific circum-
stances, the Hague 1985 Draft Convention gives great impor-
tance to the law of the buyer's place of business.
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